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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Internal Revenue Service issued Notice 2009-92 to provide that firms 
receiving assistance under the Troubled Asset Recovery Program ("TARP") generally 
can modify their nonqualified deferred compensation arrangements to comply with 
advisory opinions and other determinations of the Special Master for TARP Executive 
Compensation without violating Revenue Code section 409A, provided certain 
conditions are satisfied.   
 
Background 

In June 2009, the Treasury issued an interim final rule that provides guidance on the executive 
compensation and corporate governance standards that apply to companies that participate in TARP 
("Interim Final Rule") (see our Bulletins Nos. 09-110 and 09-71).   

The Interim Final Rule also established the Office of the Special Master to address the application 
of these rules to TARP Companies and their employees.  Among the duties and responsibilities of the 
Special Master with respect to TARP companies receiving exceptional assistance, is to review and approve 
payments and compensation structures applicable to the top 100 executives. 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-08.pdf
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In addition, for executives of “exceptional assistance companies” who are not in the top 100 

and for TARP recipients that have not received exceptional assistance, the TARP recipient can request an 
advisory opinion from the Special Master as to whether a compensation structure is consistent with TARP, 
or otherwise contrary to the public interest.  An advisory opinion is not binding upon a TARP recipient 
receiving the opinion, but may be relied upon by that TARP recipient and its executives if they comply 
with the advisory opinion in all respects. 

On October 22, 2009, the Special Master for TARP Executive Compensation, Mr. Kenneth R. 
Feinberg ("Special Master"), issued rulings on the proposed compensation packages for the top twenty-five 
executives of the seven firms receiving exceptional assistance under TARP; namely, AIG, Citigroup, Bank 
of America, Chrysler, GM, GMAC and Chrysler Financial (see our Bulletin No. 09-123).  On December 
11, 2009, the Special Master issued his second round of rulings on executive compensation packages for 
the twenty-sixth through one-hundredth most highly compensated executives of exceptional assistance 
companies.  (A Washington Report on this second round of rulings will be forthcoming shortly.) These 
rulings require significant changes to be made to the proposed compensation packages submitted by the 
companies, including changes to nonqualified deferred compensation arrangements that are subject to or 
exempt from the requirements imposed by section 409A. 

Section 409A, which was enacted in 2004 and generally applies to amounts deferred on or after 
January 1, 2005, imposes new rules on nonqualified deferred compensation arrangements.  (See our 
Bulletins Nos. 09-79, 09-44, 09-22, 09-12, 09-09, 09-07, 08-114, 07-50, 07-48, 07-44, 07-41, 07-38.)  
There are essentially three new requirements, which must be satisfied both in form and operation: (1) 
election restrictions, (2) distribution restrictions, and (3) acceleration restrictions.   

 
The election restrictions impose requirements with respect to both the timing of a participant's 

initial deferral election as well as the designation of the time and form of distributions, and significantly 
limit the ability to change the time and/or form of distributions once designated.  In general, and with 
specified modifications, the distribution restrictions provide that deferred compensation cannot be 
distributed any earlier than one of six specified events: (1) separation from service; (2) disability; (3) death; 
(4) a specified time (or fixed schedule specified under the arrangement as of the date of deferral), but not 
an event; (5) a change in the ownership or effective control of the corporation or in the ownership of a 
substantial portion of the assets of the corporation; or (6) the occurrence of an unforeseeable emergency.  
The acceleration restrictions provide that the deferred compensation cannot be accelerated except as 
otherwise provided in regulations.   

 
There are significant adverse tax consequences if the new requirements are not satisfied: (1) all 

deferred compensation must be included in income in the current taxable year to the extent not subject to a 
substantial risk of forfeiture and not previously included in income (including deferrals in prior years), (2) 
an additional tax is imposed equal to the interest, using the IRS' underpayment rate plus 1 percent, that 
would have been imposed during the deferral period if the deferred compensation had been includible in 
income when first deferred (or, if later, not subject to a substantial risk of forfeiture), and (3) an additional 
tax is imposed equal to 20% of the deferred compensation. 

IRS Notice 2009-92

In Notice 2009-92, the IRS explained that the Special Master, in issuing rulings and advisory 
opinions, may determine that changes to a compensation arrangement, including the time and form of 
payment, are necessary for the arrangement to be consistent with the purposes of TARP and otherwise 
consistent with the public interest.  In addition, the Special Master may also determine that a payment must 
be subject to certain TARP-related conditions, such as the prior repayment of some or all of the financial 
assistance received by the TARP recipient.   
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The IRS also explained that TARP recipients have noted that compliance with changes as part of 

the overall restructuring of a compensation arrangement would often result in delays in payments and 
possibly acceleration of certain payments that would not comply with section 409A. 

To address these concerns, the Notice provides that the Treasury and IRS intend to issue regulations 
to allow for changes in the time and form of payment of nonqualified deferred compensation, including the 
acceleration of payments under a nonqualified deferred compensation plan by a TARP recipient, to the 
extent necessary to comply with an advisory opinion or other determination issued by the Special Master.  
The future regulations will also specify when a delay in making a payment as a result of conditions 
imposed pursuant to such an advisory opinion or other determination will not cause an amount to fail to 
qualify as a short-term deferral.  The Notice indicated further that the regulations will be consistent with 
the specific guidance provided in the Notice. 

The Notice includes the following specific items of guidance regarding the application of section 
409A to changes in the time and form of payment pursuant to an advisory opinion or other determination 
issued by the Special Master: 

(1) A failure to pay an amount upon the originally designated payment date will not be treated 
as an impermissible initial deferral election or subsequent deferral election, provided that the amount is 
paid pursuant to the advisory opinion or other determination. 

(2) To the extent compliance with an advisory opinion or other determination requires payment 
of an amount, that otherwise was excepted from section 409A as a short-term deferral, at a time or in a 
form that would cause such amount to be treated as deferred compensation subject to section 409A, the 
amount generally will be treated as deferred compensation that is subject to section 409A once the time and 
form of payment have been changed.  However, the Notice provides that, to the extent the change requires 
only that the payment of such amount be delayed until specified TARP-related conditions are met, and 
does not otherwise prescribe changes in the time or form of payment, such condition will not cause the 
amount to fail to qualify as a short-term deferral provided that the amount is paid at the earliest date at 
which the company  anticipates or reasonably should anticipate that the payment will be permissible 
pursuant to the advisory opinion or other determination.   

(3) Payment of a deferred amount before the original payment date pursuant to an advisory 
opinion or other determination will be treated as a permissible acceleration (e.g., a payment upon, or an 
earlier payment date resulting from, the satisfaction of a TARP-related condition, such as a repayment of 
some or all of the TARP assistance). 

(4) Once the TARP recipient and service provider have agree to a revised time and form of 
payment pursuant to an advisory opinion or other determination and have set forth the revised time and 
form of payment in writing, the revised time and form of payment is treated as the time and form of 
payment for purposes of determining future compliance with section 409A. 

(5) Nothing in the Notice is intended to permit corrections of failures to comply with Code 
section 409A, or to otherwise affect the application of Code section 409A to a compensation arrangement, 
including the application of Code section 409A to any change to a compensation arrangement that does not 
meet the conditions specified in the Notice.   

The specific guidance in the Notice can be relied upon by a TARP recipient and its executives only 
if all of the following conditions are satisfied: 

(A) the Advisory Opinion or other determination is addressed to that TARP recipient, and 
specifically addresses the compensation arrangement between the TARP recipient and the executive; 
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(B) the TARP recipient has fully disclosed to the Special Master the identities of any 

similarly situated employees of the TARP recipient and, to the extent requested by the Special Master, 
included those employees in a request for an advisory opinion or other determination; 

(C) the advisory opinion or other determination explicitly sets forth (i) a revised time and form 
of payment for the compensation that would have complied with the otherwise applicable requirements 
under section 409A had such revised time and form of payment been the original time and form of 
payment, (ii) a condition on payment that is directly related to the financial assistance received by the 
TARP recipient under the TARP program or the ability of the TARP recipient to repay the TARP 
assistance, or (iii) a combination of (i) and (ii); 

(D) the advisory opinion or other determination does not authorize the TARP recipient or 
executive to elect another time and form of payment other than in a manner compliant with Code section 
409A.  In this regard, the IRS noted that a decision to repay some or all of the TARP assistance will not be 
treated as an election as to the time and form of payment, even if such repayment may affect the timing of 
some or all of the amount payable;  

(E) the TARP recipient and executive enter into a written agreement containing the revised time 
and form of payment and any applicable conditions on payment not later than the end of the executive's 
taxable year in which the advisory opinion or other determination is issued or the 15th day of the third 
month following the date the advisory opinion or other determination is issued, if later; and 

(F) the TARP recipient and the executive comply with the terms of the advisory opinion or 
other determination in all material respects. 

Any AALU member who wishes to obtain a copy of IRS Notice 2009-92 may do so through the 
following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 
www.aalu.org and enter the Member Portal and select Current Washington Report for linkage to source 
material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

http://www.aalu.org/
mailto:ruselowski@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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